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John Walsh still has compliance’s back 
after stepping down as SEC exam chief
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Compliance professionals and the firms they work for 
should decide whether the function includes supervisory 
responsibilities, and then take steps to clarify the role, former 
SEC compliance chief John H. Walsh told Thomson Reuters.

Walsh is a partner at the Washington, D.C., offices of the 
law firm Sutherland Asbill & Brennan. He recently retired 
as chief counsel and associate director of the Office of 
Compliance Inspections and Examinations after 23 years at 
the Securities and Exchange Commission, where he served 
as acting OCIE director during part of the financial crisis.

Recent events, including the MF Global collapse, have 
highlighted how compliance can protect investors, firms 
and their employees, and deficiencies can contribute to 
harm, but the profession keeps getting redefined. For 
one thing, the question of whether compliance inherently 
includes supervision has dogged the industry since before 
the SEC proposed requiring investment advisers to have a 
chief compliance officer, Walsh said.

Some firms want compliance professionals to have 
supervisory roles, saying it adds gravitas and authority 
to the function, while others do not and instead want 
compliance to limit itself to playing an advisory role.

There is no one right approach, Walsh said. He said the 
compliance rule, 206(4)-7 under the Investment Advisers 
Act of 1940, leaves the decision to the firm and its chief 
compliance officer in light of the firm’s size, structure and 
business model.

Either approach can be the right one for the firm and 
individual, as long as they define the responsibilities and 
document what they did, rather than avoid making a 
decision and then try to sort out what happened in the 
context of a lawsuit or a regulatory action.

It’s also important that everyone throughout the firm 
knows who is – and is not – a supervisor, Walsh added.

The role of compliance has been evolving since the 
SEC made it a required function for advisers and fund 

companies and the NASD, the Financial Industry 
Regulatory Authority’s predecessor, mandated it for 
broker-dealers. Both regulators require compliance 
officers to be knowledgeable, independent and 
empowered, but instead of micromanaging the function, 
each regulator left it for firms and professionals to 
determine what works best for the firm.

The “knowledgeable” factor is easiest to define because 
one can’t apply rules one doesn’t understand, but 
the other two aspects have a considerable amount of 
flexibility, Walsh said. The goal is to avoid confusion, 
decide what works, document the decision and put it 
into action.

For example, compliance officers can never be fully 
independent of the firm, because whether they are 
employees or consultants, their income depends on 
keeping in the firm’s good graces. But Walsh noted 
that there are degrees of independence, so firms and 
compliance officers can decide whether there is more to 
gain by giving up some of the perceived independence by 
being a member of the management team than by staying 
outside the inner circle.

Benefits of being an insider include the ability to manage 
by walking around, talking with firm employees and 
observing what is going on in real time rather than being 
told after the fact, and having more ability to build a “tone 
at the top” compliance function, Walsh said.

Walsh noted that firms, especially smaller or remotely 
sited ones, can outsource compliance successfully. But the 
vendor must know the firm, the contract should delineate 
responsibilities carefully, and the firm should be sure its 
regulators understand how the function works.

Firms can also embed compliance in line operations 
or keep it at a distance, depending on their size and 
complexity, or even run both side by side, if they have the 
resources. The embedded model, however, may be more 
useful for monitoring testing and verifying that the firm’s 
policies and procedures are working.
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SEC and FINRA rules require firms to review their 
compliance programs annually, including how they 
detected and addressed potential deficiencies. But some 
compliance chiefs look at their policies and procedures 
constantly rather than doing it once a year, Walsh said.

“CCOs may also want to be sure their firms’ compliance 
and supervisory programs keep up with changes in the 
business by conducting risk assessments that look at 
changes in products, affiliates and operations, and also at 
whether policies for things that have not changed are still 
effective,” Walsh said.

CCOs who miss anything in the review but address it after 
being apprised of the error should bring it up to examiners 
to avoid being “dinged” for minor lapses.

A companion to the compliance rule, the code of ethics 
rule, 204A-1, requires advisers to have internal reporting 
standards and systems. Walsh said firms can educate their 
staff about these systems and encourage the staff to use 
them through newsletters, training, hotlines, websites and 
other means.

“Firms with good compliance programs should be able to 
work with the new SEC whistleblower program, because 
the evidence shows that employees try to work with the 
firm and its reporting functions first, as long as threatened 
retaliation does not blunt their efforts,” Walsh said.

Moreover, compliance officers are often people who were 
attracted to the job because they want to do the right thing, 
not because they want to be rewarded by a regulator for 
doing their job, Walsh said. The SEC program can, however, 

protect compliance officers from threatened retaliation 
and can, in limited circumstances, be used to make 
senior managers take compliance-generated complaints 
more seriously.

In the end, it’s more important for compliance officers to 
have access to the board and senior management than to 
have a potential whistleblower reward, and an effective 
culture of compliance is better protection than anti-
retaliation rules, Walsh said. A firm that is not committed 
to doing the right thing and fixing things that go awry may 
not be the right place for a dedicated professional.

In addition to shifting some oversight to state regulators, 
finding the scale it needs to oversee private and municipal 
advisers may force the SEC to look for funding from new 
fees or to outsource some functions, possibly to a self-
regulatory organization for some or all advisers. On a 
positive note, this proves that the compliance function is 
more important than ever, Walsh said.

Another positive development is that compliance is more 
connected to ethics than ever, with some professionals 
handling both functions, Walsh said. Most firms do not 
blend risk with compliance, although blending the skill 
sets – if not the personnel – can be quite helpful.

But audit, another function often mentioned with compliance, 
is more about information technology and financial issues, 
and the risks inherent in both, and these are different areas 
rather than being the province of the CCO, Walsh said. 
Nevertheless, the CCO should be part of the senior decision 
making team and know about the policies and procedures of 
each department in the firm to help them pull it all together. 


